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MONGST the Gentlemen of 
A the Army, for whom alone this 
Treatiſe hath been compiled, many un- 
queſtionably will be found, who from 


experience and ability, are beyond the 
reach of any information which the Au- 
thor can give them, either in their exe- 
cutive or deliberative capacities. To 
them, therefore, little need be ſaid : 
Their candour will, unſolicited, teach 
them to look with indulgence on a per- 
formance calculated for the meridian of a 
Military ſphere ; and their good ſenſe, 
to protect it, ſhould it be deemed not un- 
worthy of their patronage The young, 
A2 and 


* 
and inexperienced, however, are thoſe 
for whom theſe hints are principally de- 
ſigned. They, from the novelty of the 
ſcene, recently perhaps appointed either 
in the Regulars or Militia, cannot in- 
tuitively poſſeſs a knowledge of the du- 
ties of their profeſſion. To aid the diſ- 
poſition of doing well, the rule muſt be 
preſcribed ; for juſtice may be intended, 
though injury may reſult, from an ig- 
norance of the principles on which a 


man profeſſionally ſhould act. 


Were it in the inclination of the Au- 


thor, the few following pages might 


_ readily be ſwelled into a volume of a re- 


ſpectable appearance. The materials are 
abundantly numerous for it, and the at- 


tempt would moſt probably be received 


With a degree of approbation by the 


public in general. But men in the field 


argc 


T vii. } 
are not to be amuſed with argumenta- 
tive diſcuſſions :—Quick in their deci- 
ſions, they ſtand in need of general prin- 
ciples, more than of a variety of caſes. 
In this idea, theſe thoughts were with 


difficulty drawn into their preſent com* 


pals. 


The afliſtance received from Mr. S. P. 
Adye's Treatiſe on Martial Law, hath not 
been inconſiderable. The references made 
by that Gentleman to ſome of the autho- 
rities who have treated on the ſubject, 
and which clearly led the way to an uſe- 
ful ſource of information, exempted the 
Author from many a laborious and un- 
pleaſant inveſtigation of ſtatutes, pleas 
of the Crown, &c. Had Mr, Adye, in- 
deed, been more particular with reſpect 
to the proceedings of General Courts Mar- 


tial, the preſent work would never have 


been 
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been obtruded on the world. But as he 


is filent on points which may every day 


occur, and which have frequently per- 


| plexed the deciſions of a court, —and as 


the officers of the army have invariably 
expreſſed a deſire to be informed dect- 
fively of the grounds on which taey 
ſtand, an attempt to aſcertain them, 
may not be unwelcome or ill- timed. In 
thort, if in a matter of ſuch high im- 


portance, in which are moſt deeply con- 


cerned the intereſts both of juſtice and 


humanity, one unpreſuming effort thall 


be found to tend towards the ſafety and 
well-being of even the loweſt veteran of 


the camp,—every purpoſe of the Author 
will be fulfilled. 
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N a country, famed throughout the 
world for the wiſdom of its laws, 
the excellency of its civil and cri- 

minal juriſprudence, and the jealous at- 
| tention of its members to the ſmalleſt 
innovation of the liberty of the ſubje&, 
it is a matter of ſingular conſideration, 
that ſo little hath been written on the 
Martial Law of England. That this 
may have proceeded from its dryneſs 
and ſterility will be readily allowed. A 
ſcience, without profeſſors, muſt inevit- 


ably fall into diſreputation ; - beſides 
B which, 
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2 MARTIAL LAW, 


which, the diſcipline of a camp, in 
tvery eſſential, moſt widely different 
from that of a common court of law, 
may have made it unworthy of the at- 
tention of thoſe whoſe abilities would 
have enabled them to have expatiated on 
the ſubject. In the one, indeed, where 
eſtabliſhed formality preſides, the crime“ 
which the law puniſhes, as well as the 
penalty which it inflicts, is aſcertained 
and notorious, nothing being left to ar- 
bitrary diſcretion. The king, by his 
judges, diſpenſes, what the law has 
previouſly ordained, but 1s not himſelf 
the lepiſlator. Whereas in the other, 
the judge both aſcertains the guilt and 
inflicts the puniſhment at his diſcretion. 


Martial Law, in general hath been de- 
fined, a temporary excreſcence, bred out 
of the diſtemper of the ſtate, and not as 


any part of the permanent and perpetual 
laws of the kingdom. Sir Matthew Hale, 


* Blackſtone, Vol. I. page 415. 
and 
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and Sir William Blackſtone, ſay, it is built 
upon no ſettled principles, but is entire- 
ly arbitrary in its deciſions, and is, in 
truth and reality, no law, but ſomething 
indulged rather than allowed as law. 
However this may be- the Law Mar- 
tial of England is indiſputably authoriz- 
ed by an act of the legiſlature. The 
king is empowered to form, make, and 
eſtabliſh articles of war, both for his 
own troops, and for thoſe of the Eaſt 
India Company. He is likewiſe em- 


powered to grant a commiſſion or war- 


rant under his royal ſign manual to the 
directors of the Eaſt India Company, 
who, by virtue of ſuch warrant or com- 
miſſion, can delegate their authority to 
their preſidencies abroad; and this act, 
it is ordained, ſhall continue in full force 
for one year, and gn then be ſubject 
to reviſion and further prolongation. 


When we conſider therefore, in times 


of war, when this act is calculated with 
B. 2 effi- 
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efficiency to operate, that no leſs perhaps 
than a million of ſubjects, either in 
arms for their ſovereign, or as retainers 
to his camps, are amenable to its coer- 
cion; and that the power of the crown, 
an unlimited power to create “ crimes, 
and antiex puniſhments to them, not ex- 
tending to life or limb (for the life and 
limbs of a man are of ſuch high value 
in the eſtimation of the law of England, 
that it pardons even homicide, if com- 


' mitted ſe defendendo, in order to preſerve 


them) 1s not unalienably confined to the 
ſovereign himſelf, but is diffuſed, by de- 
legation, to his different officers on ſer- 
vice; it will not be deemed a reflection, 
hazarded without ſome foundation, to ſay, 
that thoſe whoſe more immediate pro- 


vince it has been, to digeſt a code, and 


throughout the forces, to eſtabliſh an 
uniformity of law procedure, have been 
negligent in the ſervice of their country. 


* Blackſtone, 


The 
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The ſtudy of the law hath been 
deemed more than a ſufficiency of em- 
ployment for the life of any one man. 
If, therefore, the intricacies of that wily 
labyrinth can occupy the time of a per- 
ſon, entirely devoted to its ſervice, 
where ſhall we ſuppoſe thoſe in a mili- 
tary line are to be found, who, in the 
buſtle of the field, are to dedicate their 
time to a tedious, and to them, an un- 
profitable labour? Procefles and retainers 
out of the caſe, eyen chancery itſelf 
would loſe its reputation. No man 
works in theſe days, but, in the proſpect, 

or in the certainty of reward. The 
ſoldier, therefore, who ſpends his days 
in toil, and his nights in hardſhip and 
fatigue, cannot be ſuppoſed to have the 
means, or the diſpoſition of qualifying 
himſelf for a court of law; or for that 
moſt ſerious and important of all his 
duties, the paſſing of judgment on his 
fellow creatures. 
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Imprefſed in a high degree with the 
pureſt and moſt tenacious principles of 
honour, and regulating their conduct by 
dictates of equity, more than thoſe of 
ſtubborn ordination, officers may be 
ſuppoſed to be the moſt unexceptionable 


| Judges ; but, in truth, the more be- 


nevolent and praiſe worthy they are, in 
the effuſions of the finer diſpoſitions of 
the ſoul, the more liable they are to err. 
Rigour in ſuch minds is ſeldom found 
exerted. They acquit when in their 
power, without an adherence to the ni- 
ceties of preſcrived diſtinction; and cle- 
mency in conſequence, frequently not 
only miſſes the beneficence of its inten- 
tions, but oftentimes proves the ground- 
work of ſubſequent ſeverity. 


To obviate theſe inconveniencies, a 
Judge Advocate is appointed, whoſe pro- 
vince it 15 to know the law *. But, on 


1 Aricles of Wa, ſeCt. 15. art. 6. 
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actual ſervice, how ſeldom are lawyers 
to be met with? A Subaltern, therefore, 
1 uſually employed in that department. 
If, then, officers of long experience and 
ability, cannot be ſuppoſed to have had 
opportunities ſufficient to have culti- 
vated their talents in a field ſo deſtitute 
of laurel, how much leſs ſo can it be 
expected in thoſe whoſe years and un- 
derſtandings may not have arrived at 
their period of maturity? For can we 
fay now it is, as it was among the Ro- 
maus, when the very children were 
obliged to learn the twelve tables by 
heart, as a carmen neceſſarium, or indiſ- 
penſable leflon? That law, with all its 
dire concomitants, would be pernicious 
in a camp, we moſt readily will ſub- 
ſcribe to. Brevity is eſſentially neceſſary 
on ſervice. But at the ſame time that 
we concur in the baniſhment of all the 
ſubtileties of the law, we muſt as readily 
confeſs, that a general knowledge of its 
principles ſhould be encouraged, leſt 
| B 4 thoſe 
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thoſe ſhould prove unequal to the taſk, 
who may be placed upon the judgment 
ſeat of mercy. | Boe 


Under a conviction of the propriety 
of this opinion, and of that ſound and 
long ſanctified juridical axiom, that law 
without equity, though hard and diia- 
greeable, 1s much more defirable for 
the public good, than equity without 
law—the following thoughts have been 
thrown together. Unſkilled in the 
deeper reſearches of the ſcience of the 
law, all abſtruſe reaſoning hath been a- 


_ voided. The authorities, however, from 


whence each article hath been ſelected, 
have been carefully marked down. The 
very words of ſome are given, nor are 
there apy points omitted, as far as we 
can Judge, and as far as the extent of 
this little eſſay is meant to reach, which 
can in any wiſe tend to elucidate the 
ſubject. The deciſion of the candid 

will 
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will determine how far theſe purpoſes 
have been anſwered, bay 


The King, as we have already ſaid, 
being empowered by act of parliament, 
(that expreſs inveſtiture, which by the 
conſent of the whole community, placed 
in his hand the ſward of juſtice) to eſta- 
blith certain regulations for the better diſ- 
ciplining af the army, hath, in the ar- 
ticles af war before-mentioned, enume- 
rated all ſuch crimes as are puniſhable 
with death, and in general all ſuch as 
are cognizable by a Court Martial, when 
acting within the reach of the civil 
power. Many commentators on the 
laws, however, have given it as their 
opinion, that, beſides thoſe enumerated 
in the articles of war, Aliens +, who in 
a hoſtile manner invade the kingdom, 
and who in company with rebels of the 
country or otherwiſe, are ſeized and 


+ Hale's, P. 4. C. 10. :5. 3. Coke's Inſt. 2. 
deemed 
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deemed worthy of puniſhment, cannot 


be dealt with as traitors, but muſt be 
turned over to the authority of the 
Martial Law. But here let it not be 


forgotten, that in time of war, or rebel- 


lion, a man may be juſtified in doing 


many treaſonable acts by compulſion of 
the enemy or rebels, which would ad- 
mit of no excuſe in times of peace. 
1 Hale, P. C. 50. For as puniſhments 
are only inflicted for the abuſe of that 
free will which God has given to man, 
it is highly juſt and equitable that a 
man ſhould be excuſed for thoſe acts 
which are done 'through unavoidable 


force and neceſſity. This then under- 


ſtood, the articles of war in general are 
explicit with reſpect to ſuch miſde- 
meanors as can be tried under the 
ſanction of the military act. Yet as un- 
uſual, and unprovided for circumſtances 
may occur, it is always to be remem- 
bered, that the concurrence of the w//, 
when it has its choice either to do, or 

to 
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to avoid the fact in queſtion, is the only 
thing that renders human actions praiſe- 
worthy or culpable. Indeed to make a 
complete crime cognizable by human 
laws, there muſt be both a will and an 
aft, Sir Matthew Hale's words on the 
ſubject ſhould be rivetted in every ſol- 
dier's breaſt. It is the greateſt offence, 
ſays that able lawyer, for a ſoldier to 
kill, or ſo much as affault his General. 
Suppoſe then the inferior officer ſets his 
watch or centinels, and the General, to 
try the vigilance or courage of his cen- 
tinels, comes upon them in the night, 
in the poſture of an enemy, as ſome 
commanders have too raſhly done, if 
the centinel frikes or ſhoots him, taking 
him to be an enemy, his ignorance of 
the perſon excuſes his offence. 


The power thus exiſting in the So- 
vereign, and, by appointment, in his 
delegates, to direct Courts Martial to be 
held, and a general Court Martial being 
. | br. 
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required, the perſon thus exerciſing the 
power, iſſues a warrant to ſome officer, 
as the preſident, and to other officers, as 
the members of the court, which he 
finds it neceffary to appoint. And the 
more effectually to prevent the evil con- 
ſequences which might reſult from the 
abſence of any of the members who 
ſhall thus have been appointed, it 1s 
provided for and ' ordained that, no 
officer, or 1oldier, while in orders as a 


member of a Court Martial, ſhall * be 


ordered on any other duty ; nor 1s the 
court permitted, to fit longer at a time 
than from eight o'clock in the morning 
till three in the afternoon, excepting in 
ſuch caſes as require an immediate and 
rigorous example. 


The General Court Martial being thus 
in orders to aſſemble, and the witneſſes 


* Ar ticles of War . 
ſor 
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for and againſt the impending proſecu- 
tions, being ſummoned to attend, the 
court forms itſelf at the appointed place, 
agreeably to its commiſſion, and in the 
manner following: The members being 
duly ſeated—the Preſident at the head, 
and the other members, according to their 
ſeveral ranks and ſtandings in the army, 
the Judge Advocate calls over their names 
one by one, beginning with the Preſi- 
dent; and then having received from the 
Preſident his warrant, he reads aloud 
the Preſident's appointment, and after- 
wards the commiſſion by which he offi- 
ciates as Judge Advocate himſelf. This 
being done, and the priſoner to be tried 
being brought before the court (he ha- 
ving been previouſly furniſhed with a 
copy of his accuſation, and informed by 
the Judge Advocate of the time and place 
allotted for his trial) the Judge Advocate, 
who aQts in the double capacity of Re- 
corder to the court and counſel for the 
king, demands, If he has exceptions to 

any 
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any of the members preſent. If he has 
not, the Judge Advocate ſwears in the 
court, and proceeds to the trial ; but if 
he has, the exceptions which he pleads 
are to be deliberated upon by the court, 
and admitted (if they are found of con- 
ſequence ſufficient) by the ſubſtitution 
of new members in the room of thoſe 
fo excepted againſt. No member, how- 
ever, can be excepted againſt after the for- 
mation of the court, neither can an igno- 
rance of his former character be pleaded 
againſt him, unleſs he ſhall have perpe- 
trated ſome dced, or have been princi- 
pally or acceflarily concerned in the 
commiſſion of ſome act, ſubſequent to 
ſuch formation, which ſhall be adduced 
as guilt againſt him. 


Exceptions, however, bein g pleaded, it 
becomes a point of ſerious inveſtigation 
to the court, to determine on thoſe 
which ought to be admitted, and on 

| thoſe 
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thoſe which ought to be rejected. — 
Many, but all of them of ſome conſe- 
quence, are the exceptions, which a cul- 
prit may advance againſt a juror in a 
common court of law; and equitably 
procceding, it is not more than Juſtice 
to a priſoner to admit them in the ſame 
extent at a military tribunal ; (which in 
all caſes where the a& 1s filent, ſhould 
be ſuppoſed to be regulated in a ſimilar 
manner with other courts of judicature) 
and the more eſpecially, when it is con- 
ſidered that members of a Court Martial 
fit not only as jurors, but, ultimately, 
as judges. In oppoſition to this indeed, 
it has been ſaid, that Lord George Sack- 
ville excepted againſt General Belford, 
but, that his reaſons not being ſufficient, 
they were over- ruled by the court. The 
truth, however, is, that Lord George 
Sackville did not except againſt General 
Belford; he did not offer what he ad- 
vanced as a legal objection to that officer 


as a member of the Court Martial; he 
rather 
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rather ſubmitted his reaſons to the 
court, and to General Belford himſelf, 
for their conſideration . Exceptions, 
therefore, being allowed, the moſt ma- 
terial are thoſe which hereafter ſhall be 
enumerated. Before we come to that 

point, however, it may not be unneceſ- 
fary to remark, that, in a court of law, 
and in a criminal caſe, when the Sove« 
reign of the ſtate is neceſſarily a party, 
it hath been ſuppoſed, though errone- 
ouſly, that the counſel who proſecuteth 
in his behalf, hath, in like manner with 
the priſoner, a right to challenge, and 
peremptorily to declare his exceptions 
againſt a juror, On this head, the law 
is clear. The privilege of peremptory 
challenges, though granted to the pri- 
ſoner, is denied to the King by the 
ſtatute, 33 Edw. I. ſt. 4. which enacts, 
« that the King ſhall challenge no jus 
rors, without aſſigning a cauſe certain, 


* Sackyille's Trial, p. 6. 
to 
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to be tried and approved by the court.” 
However it is held, that the King need 
not aſſign his cauſe of challenge, till 
all the panel is gone through, and unleſs 
there cannot be a full jury without the 
perſons ſo challenged, and then, and 
not ſooner, the King's counſel muſt 
ſhow the caule, otherwiſe the juror ſhall 
be ſworn. 


In high and petit treaſon, a priſoner 
has a right to challenge thirty-five per- 
emptorily, that is without aſſigning any 
cauſe; in murder, and other felonies, 
twenty; and in both as many as he 
can ſhow ſufficient cauſe of objection to. 
But, in inferior offences, caufe muſt be 
aſſigned for every challenge. Peremptory 
exceptions are only allowed when life is 
in danger, and are then permitted by 
law, in merciful indulgence to the pri- 
ſoner, who, to adduce a perfect ſatis- 
faction in his mind of the impartiality 
of the, jury, is not ſuffered to be tried 
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18 MARTIAL LAW. 


even by one whoſe countenance he ſhall 
diſlike. As it is in tender commiſera- 
tion, therefore, of the priſoner's ſitua- 
tion, that theſe kind of challenges are 
allowed, it is almoſt unneceſſary to re- 
mark, that it would countera& the be- 
nevolent intention of the law, were they 
permitted on the part of the proſecution ; 
it would operate powerfully againſt the 
life of the priſoner, and undermine that 
principle of mercy which pervades the 
whole ſyſtem of the Criminal Law of 


England, 


But here, unhappily, we are to oh- 
ſerve, that one of the diſadvantages at- 
tending a military life, is the privation 
of this moſt ſatisfactory indulgence. Pri- 
ſoners who are to be tried for their lives 
by Courts Martial, cannot be granted 
this great privilege of challenging with- 
out cauſe. And the reaſon is irrefraga= 
ble ; for were it permitted on board ſhip, 
or in diſtant garriſons, it would be impoſ- 

y ble 
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ble to bring criminals to puniſhment, for 
want of a ſufficient number of members 
to compoſe a court. And hence it fol- 
lows, that let what will be the offence, 
no challenge can be allowed, without a 
reaſonable cauſe being aſſigned. Offi- 
cers, indeed, are not to be told, that re- 
linquiſhing their ſeats as members of a 
Court Martial, when excepted againſt 
unſatisfactorily, and when ſuch relin- 
quiſhment (without inconvenience to 
the routine of ſervice) is practicable, is 
not only humane and delicate, but pru- 
dent and commendable alſo. For to fit 
in judgment, only becauſe objections 
have been over-ruled, cannot be tho- 
roughly conſonant either to honour or 
humanity : the mind naturally feels, and 
is ſtung with the indignity of a ehals 
lenge, and no character is, or ſhould be, 
fo watchful of its reputation as that of a 
ſoldier. 
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20 MARTIAL LAW. 


The courſe of Military Law winding 
itſelf in many forms, in the ſame chan- 
nel with that of civil and criminal juriſ- 
prudence, a Court of Enquiry, is confor- 
mably to the uſage of war, frequently 
appointed, in like manner with- a grand 
Jury, to ſearch into complaints, (with a 
latitude, indeed, not granted to a grand 
Jury, that of examining all witneſſes, as 
well as thoſe on the part of the Crown; 
but which it were well if it were inter- 
difted) and finally to determine, whether 
the perſons complained of are puntſhable 
by law. Members of a Court + of Enqui- 


ry, therefore, are liable to be excepted 


againſt as members of a Court Martial, 
that is, if they ſhall fit as members ow 
the ſame cauſe, (their prior pre/entation- 
being to be conſidered of the nature of an 
indictment) or if upon the trial of another 
action, wherein the ſame I matter is in 


+ Adye. 
18 Henry 4. 2 pl. 4. Coke upon Littleton, 157. 6. 
| | queſtion, 
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queſtion, it ſhall happen to be material, 
though not directly in iſſue. It is like- 
wiſe adjudged good cauſe of challenge 
on the part of the priſoner, that the ju- 
ror hath a claim to the forfeiture “, 
which ſhall be cauſed by the party's 
conviction, or that he hath declared his 
opinion before-hand + of the party's being 
guilty, or that he will be hanged, or the 
like. But a priſoner ſhall not exa mine a 
Juror concerning ſuch matter upon hear- 
ſay J, becauſe it ſounds in reproach ; 
and it hath been adjudged, if it ſhall ap- 
pear that the juror made ſuch declaration 
from his knowledge & of the cauſe, and 
not out of any ill-will to the party, 
(though, ſurely, the declaration appears 
ſtrongly preſumptive of prepoſſeſſion, 
and the beſt founded exception, one 


* State Trials, Vol. 1. f. 502, 


+ 21 Hen. 7. 20 pl. 10. State Trials, Vol. 4, 
f. 184, 185, 


1 49 Edward 3. 1 pl. 2. 
4 Rolles' Abridgement, 67, Letter 1. 
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would ſuppoſe, that can be adduced) it is 
no cauſe of challenge: and it further- 
more hath been adjudged no good cauſe 
of challenge, that the juror hath found 
others guilty on the ſame indictment; 
for the indictment, in judgment of law, 
is ſeveral againſt each defendant, and 
every one muſt be convicted by particu- 
lar evidence againſt himſelf *. 


And yet this ſeems to be a ſubtle and 


unmerciful deciſion ; for where ſeveral 


are involved in the ſame crime, and one 
is found guilty, what chance have the 
others for. their lives, if they ſhall be 


tried by the ſame men ? In civil ſuits, 


where a juror has formerly given a ver- 
dict in the ſame cauſe, whether between 
the ſame parties or others, it is a good 
cauſe of challenge (Coke Lit. 157. 
Cro. Eliz. 33. pl. 13.) a fortiori; it 
would appear a good challenge when a 


* Hawkins, P. C. 418. 


man 


MARTIAL LAW. 23 


man 1s on the trial of his life, which is 
ſo infinitely dearer to him than his pro- 
perty. Judges in a court of honour, 

therefore, will determine on this harſh, 
if not unequitable ſoleciſm, in common 
ordination, 


The law alſo allows infamy to be a 
good cauſe of challenge, particularly if 
the juror hath been convicted of treaſon, 
felony, perjury *, &c.—But theſe excep- 
tions can ſeldom happen in a Court Mar- 

tial; and beſides, none of them are prin- 
cipal challenges (though perhaps allow- 
ed, on ſtrong preſumptive proof) unleſs 


the record of their conviction be produ- 
ced and ſhown, 


A principal challenge is ſuch, when | 
the cauſe aſſigned carries with it prima 
facie +, evident marks of ſuſpicion, 
either of malice or favour: as that a ju- 


D 


* Coke upon Littleton, 158. 
+ Blackſtone, Vol. 3. Page 363. 
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24 MARTIAL LAW. 


ror 1s of kin to either party within the 
ninth degree; that he has been abitrator 
on either ſide; that he has an intereſt in 
the cauſe; that there is an action de- 
pending between him and the party ; 
that he has taken money for his verdict; 
that he has formerly been a juror in the 
ſame cauſe ; that he is the party's maſ- 
ter, ſervant, counſellor, ſteward, or at- 
torney ; or of the ſame ſociety or corpo- 
ration with him. All theſe are princt- 
pal cauſes of challenge, which, if true, 
cannot be over-ruled, for jurors muſt 
he *, Om exceptione majorei. 


The above bcing, in general, the ex- 
ceptions which ought to be admitted at 
a General Court Martial, either on the 
part of the priſoner, or of the ſovereign, 
we ſhall now proceed to the formation, 
or what is in common ſtiled the ſwear- 
ing in of the court. The preamble, as 
inſerted in the Articles of War, being 


* Blackſtone, 
firſt 
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firſt read to the Preſident by the Judge 
Advocate, the Judge Advocate adminiſ- 
ters to him the oath ; and then continu- 
ing with the members, agreeably to their 
ranks, and as many at a time as can con- 
veniently be tworn, he afreſh reads to 
them the preamble, and tenders them 
reſpectively the oath; and after that, the 
oath which 1t is ordered he ſhall take, is 
adminiſtered to him by the Preſident, 
and ſo the tribunal is formed. 


Unacquainted with the ferious conſe- 
quence of a ſtrict attention to the minutiæ 
of form in criminal proceedings, Gene- 
ral Courts Martial have looked upon the 
firſt {wearing in of thecourt, as a ſufficient 
authority to warrant their proceeding on 
the trial of a variety of offences; where- 
as, in propriety, the court ſhould be 
{worn afreſh at the commencement of 
every new proſecution : for though, as 
judges, (in the manner of a court of 


common law) once ſwearing would be 
. ſuſſicient; 
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ſufficient; yet, as jurors, who are ſworn 


on every different trial, though identi- 
cally the ſame men, ſo are the memberg 


of General Courts Martial to be confi- 
dered when a new criminal 1s brought 
before them. Leſt, however, an eſtab- 
liſhed, and therefore an undiſputed prac- 
tice, ſhould have acquired a force ſtill 
difficult to be eradicated, we ſhall en- 
deavour to point out thoſe reaſons which 
induce us to maintain this opinion. In 
the oath which is taken by each of the 
feveral members of a General Court 
Martial, the words, matter *, and pri- 


ſoner, are cautiouſly inſerted. Theſe 


words, therefore, being abſolutely con- 
fined to a ſingle matter, and a ſingle pri- 
ſoner, and matters and priſoners not being 
ſujected to their juriſdiction, how is it 
poſſible that men, with propriety, can 


proceed upon a trial which they are not 


warranted by law to decide upon? Were 
the obligation in the Articles of War de- 


* Articles of War, 
| cifive 
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cifive as to the trial of all matters, and 

all perſons, and in all caſes; or were the 
court poſſeſſed of the authority of ex- 

tending the meaning of the oath, once | 
ſwearing would undoubtedly be ſuffici- 
ent; but, as in every reſpect, the con- 
trary is evident, — as the very words of 
the oath itſelf expreſs (words which 
cannot be altered but by the legiſlature) 
that they ſhall well and truly try and 
« determine according to their evidence, 
% in the matter before them, between 
their Soyereign Lord the King's Ma- 
s jeſty, and the priſoner to be tried.” * 
How can it be otherwiſe than an unwar- 
rantable irregularity in them, to proceed 
upon the trial of offenders, who, in the 
eye of the law, are not amenable to their 
authority ? From whom, even they di- 
vert the pure ſtream of juſtice and hu- 
manity. For if the % priſoner to be 
tried, has a right to challenge an officer, 


* Articles of War, 


who 
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who may be appointed to fit on an inveſ- 
tigation of his offence, as a member of a 
Court of Enquiry, or who may be hable 
to any of the exceptions before enume- 
rated, —why ſhall not the ſecond and 
third priſoner be entitled to the ſame 
merciful indulgence ? 


Led away by the practice of others, 
men of the beſt intentions, are often 
found obſtinate in principles, which, 
without reflection, they have adopted. 
And in this view may be conſidered the 
many inſtances which have occurred of 
unwillingneſs of General Courts Martial 
to be ſworn afreſh on a new trial, Were 
the ceremony long, tedious, or trouble- 
ſome ; or were it to inyolve any thing 
extraordinary in its conſequences, the 
oppoſition which it hath met with 
might, in ſome degree, be accounted for: 
but when it is univerſally known to be a 
matter of but momentary interruption, 
aud, at the moſt, to be only an adherence 

to 
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to form, how ſtrange does it appear, that 
men, inſtead of the pleaſant paths of 
certainty, ſhould prefer thoſe of perplex- 
ity and doubt? In every event, how- 
ever, and by whatever means the cuſ- 
tom may have been eſtabliſhed, one thing 
is certain, that conforming to a rule ne- 
ver can be wrong ; and that, therefore, 
following implicitly the Articles of War, 
ts only complying with the ordinations of 
that power, which alone hath competen- 
cy toabrogate oralterlaws,—Sir William 
Blackſtone, on the beſt law authorities, 
{peaks decidedly on this queſtion. Not 
* only the ſubſtantial part, or judicial 
« deciſion of the law,” ſays that elegant 
commentator, but alſo the formal 
part, or method of proceeding, can- 
© not be altered but by Parliament: 
** for if once thoſe outworks were de- 
„ moliſhed, there would be an inlet to 


* all manner of innovation in the body 
of the law itſelf,” 


The 
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The Court Martial being regularly 
formed in the manner we have before- 
mentioned, and the witneſſes in attend- 
ance, the Judge Advocate begins upon 
the proſecution. Prepared with the 
charge, which muſt particularize as well 
time and place, as circumſtance, and the 
priſoner ſtanding before the Court, the 
Judge Acvocate aſks him, upon reading 
to him his crime, How ſay you, — are you 
guilty of the crime laid to your charge, or 
not? (the law, even during the time 
when all other proceedings were in Latin, 
ordaining that the indictment ſhould be 
read to a a priſoner diſtinctly in the Eng- 
liſh tongue, that he might fully under- 
ſtand his charge) For if he ſhould plead 
guilty, or refuſe to plead, as in many in- 
ſtances is the caſe, the proſecution im- 
mediately cloſes, and judgment is paſſed 
accordingly (ſtanding mute ex viſitatione 
Dei, alone excepted : that act of God 
rendering him, from an inability to plead 
hiqſelf, moſt peculiarly entitled to a ſo- 

lemn 
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lemn and regular inveſtigation of his 
conduct) but, on the contrary, if he 
ſhould throw himielf upon the deciſion 
of his peers, and conſequently ſtand his 
trial, by pleading not guity, the witneſ- 
ſes on the part of the Crown, are, viva 
voce, to be examined, and their depoſi- 
tions recorded by the Judge Advocate. 
And here it ſhould be remarked, that the 
plea of not guilty, ſhould at all times be 
encouraged in trials at a General Court 
Martial; for however conſcious a pri- 
ſoner may be himſelf of the unjuſtifiable- 
neſs of his conduct, there may circum- 
ſtances appear to mitigate the atrociouſ- 
neſs of a crime, and, in ſome degree, 
ſerve to entitle him to mercy. 


The oath to be adminiſtered to wit- 
neſſes runs thus: Tou ſhall true and per- 
fect anſiwer make io all ſuch queſtions as 
ſhall be put to you, touching the matter now 
before the court, between our Sovereign 
Lord the King's Majeſty, and the priſoner 

#0 
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to be tried, which all be the truth, the 
whole truth, and nothing but the truth, 6 
help you God. Nor is this oath to be tend- 
ered but in the preſence of the whole court; 
and of the priſoner himſelf, although depu- 
tations, as they are called, have frequently 
been ſent to examine a witneſs, who, 
from illneſs, hath been unable to attend. 
It is true, his Majeſty annulled the pro- 
ceedings of one Court Martial, for hav- 
ing appointed ſix of their members to 
take the evidence of a valetudinary wit- 
neſs. But ſtill the practice is continued, 
the deputation is evermore employed, 
although in fact, its irregularity is at 
any time ſufficient to render the pro- 
ceedings nugatory, no part being equal 
to the whole, unleſs the delegation of its 
power be warranted by law. To avoid 
the conſequences attendant upon a mea- 
ſure of this kind, therefore, the whole 
court ſhould adjourn themſelves to the 
houſe or quarters of the ſick perſon, and 
* there 
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there, and in the preſence of the priſon- 
er, examine and take his depoſition. 


The pleas of the Crown on this head, 
are explicit, and ſhow, for inſtance, — 
that where a commiſſion iſſues to A and 
B, and twelve others, or any two of 
them, of which A or B ſhall be one, to 
take or try indictments, and any of the 
other twelve proceed without the inter- 
poſition or preſence of either A or B, all 
proceedings, in ſuch caſe, trials, convic- 
tions, and judgments, thall be void, for 
want of a proper authority in the com- 
miſſioners, and may be falſified upon bare 
inſpection, without the trouble of a writ 
of error : 1t being a high miſdemeanor in 
the judges ſo proceeding, and little (if 
any thing) ſhort of murder in them all, 


in caſe the perſon ſo attainted be execu- 
red, and ſuffer death, 


The priſoner, however, being put 
upon his trial, the Judge Advocate, as 
1 D pro- 
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proſecutor for the Crown, begins with 


his proof of the delinquency of the pri- 
joner's conduct. For the iflue is ſaid to lie, 

and proof is always firſt required upon that 
ſide which affirms the matter in queſtion. 
To this end, he examines, and croſs-exa- 
mines the ſeveral witneſſes, — calls up- 
on every one who can adduce teſtimony 
in favour of the proſecution, and aims in 
every reſpect to eſtabliſh the certainty of 
guilt. The court likewife, as judges, 
take part in the proſecution, they 


alſo examine and interrogate, (either 


collectively or individually, as they 
think proper) and in concert with 
the Judge Advocate, endeavour to 
arrive at a knowledge of the fact. The 
Judge Advocate, however, ſhould have 
concluded with the examination of 2 
witneſs, before the interrogatories of the 
court are in general propounded. For 
although ſuch interrogatories may be 
pertinent and applicable, yet as the ſe- 
vera] members have, in the end, an op- 


portunity 
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portunity of drawing forth anſwers to 
ſuch queſtions as they may put, and as 
an interruption of the Judge Advocate 
may probably break in upon a chain of 
leading and neceflary information, it 
were at all times to be wiſhed, (except 
in particular and complicated caſes) that 
he were ſuffered to finiſh with his exa- 
mination before the introduQtion of any 
new matter be admitted by the court. 
The examination in behalf of the Crown 
b. ing at an end—the priſoner croſs- 
queſtions the witneſs, if he pleaſes, or 
defers it till he is put upon his defence: 
a privilege, indeed, which is allowed him 
through every ſtage of the proſecution, 
But neither he, nor the Judge Advocate, 
has a right to croſs-examine his own wit» 
neſſes, leſt it ſhould lead to anſwers con- 
certed previous to the trial, for the eſtab- 
liſhing of innocence on the one hand, or 
of guilt on the other. The Judge Ad- 
yocate is permitted to croſs-cxamine the 
priſoner's witneſſes, and the priſoner 

D 2 | thoſe 
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thoſe for the Crown; but neither oft 
them the witneſſes produced by them- 
ſelves. 


In the examination of witneſſes a cuſ- 
tom hath prevailed, which, in all its 
conſequences, ſeems to affect both the 
principles of equity and juſtice. This 
hath been the indifcriminate admiffiou 
of perſons into court ſubpœncd on trials, 
Officers and men have, by this means, 
found their way into General. Courts 
Martial, when a witneſs on the ſame fide 
hath been labouring under the preflure 
of a variety of queſtions : the difficulties 
which he encountered, have thereby been 
dexteroufly avoided. The degenerate 
amongſt them, in the replies which he 
hath made, have learnt the way of un- 
deviatingly Keeping in the fame ſtory; 
the purpoſes of croſo- examination have 
conſequently been fruſtrated, and a cri- 
minal, perhaps, hath been adjudged to 
Ttfer, when contradiction in the evi- 
oon. — dence 


MARTIAL LAW. 5 


dence might poſſibly have ſaved him. 
No evidence, however, can be given a- 
gainſt a priſoner but in his preſence, nei- 
ther can hearſay evidence be admitted. 


The examination of the crown wit- 
neſſes being brought to a concluſion, the 
priſoner is put upon his defence. If a 
ſoldier, he generally commences it with- 
out adjournment ;—if an officer, a time 
is uſually begged for preparation, and 
{11s prayer is granted, it the period is not 
deemed to be unreaſonable. Thus ar— 
rived at the moſt ſerious and important 
moment of his trial, — the inſtant of 
clearing up his honour, or of ſinking 
under a load of infamy and guilt, —what 
is there not required. to enable him to act 
with judgment and deliberation? Pro- 


bably, uninformed of letters, a private 
centinel, or ſerjeant !—Poſſibly a ſubal- 
tern, as yet in youth, and unacouainted 
with the ſtrictneſs of diſcipline and or- 
der !—Unaided, perhaps, by counſel or 

| D 3 by 
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by friends; left to the wild, unconnec- 
ted dictates of a bewildered fancy, — how, 
and in what manner, is he to effect one 
ſalutary purpoſe ?--Unhappy being !— 
diſtracted with fear, and ſinking under 
apprehenſion, whither is he to turn him- 
ſelf, to eſcape the threatening deſtruc- 
tion ?—Fate hangs dreadful o'er his 
head He hears nothing, —he knows 
nothing !—He implores for mercy, he 
ſubmits himſelf to Heaven, and the equi- 
ty of his judges. You, therefore, who 
are ordained to preſide over, and decide 
the deſtiny of your fellow-creatures, pro- 
tet him with your counſels, —lead him 
with a cautious hand throngh the mazes 
of his defence, —and as, in the hour of 
proſecution, you aimed to fix his 
guilt; fo, in the moment of exculpa- 
tion, aſſiſt him in the vindication of his 
innocence. 


In the courſe of the proſecution, as 


hath been already ſhown, the Judge Ad- 


vocate 
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vocate officiates as Counſel for the King, 
and in the defence, he is allowed to re- 
ſtrain the delinquent from advancing any 
thing to criminate himſelf. This, in 
ſome caſes, may be too circumſcribed a 
power. But, however, as the court 
themſelves have the privilege of trying 
every means to exculpate the priſoner 
trom guilt, it is leſs to be regretted that 
the Law-Offcer is not declaredly permit- 
ted to afford him that aſſiſtance which 
he might ſtand in need of. Not that 
indeed it could be of any material ſer- 
vice to him, except in thoſe inſtances 
when counſel could not be procured ; 
as otherwiſe, a criminal at a General 
Court Martial, as well as a criminal in 
any other court, hath a.right to the be- 
nefit of advice from thoſe capable of aſ- 
liſting him. When the jury is ſworn, 
( ſſays an eminent lawyer *) if it be a cauſe 
ot any conſequence, the indictment is 


* Blackſtone, Vol. 4. P. 348. 
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uſually opened, and the evidence mar- 
ſhalled, examined, and enforced by the 
counſel for the Crown, or proſecution. 
But it is a ſettled rule at common law, 

N that no priſoner ſhall be allowed a coun- 
1 ſel upon his trial, upon the general iſſue, 
i | in any capital crime, unleſs ſome point 
3 of law ſhall ariſe proper to be debated : 
A rule, which (however it may be pal- 
liated under cover of that noble declara- 
tion of the law, when rightly underſtood, 
that the judge ſhall be counſel for the pri- 
ſoner ; that is, ſhall ſee that the proceed- 
ings againſt him are legal and ſtrictly re- 
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gular) ſeems to be not at all of a piece with 
the reſt of the humane treatment of pri- 
ſoners by the Engliſh law. For upon 
what face of reaſon can that aſſiſtance be 
denied to fave the life of a man, which 
yet is allowed him in proſecutions for 
every petty treſpaſs? Nor indeed is it, 
ſtrictly ſpeaking, a part of our ancient 
law : for the Mirrour having obſerved 

the neceſſity of counſel in civil ſuits, — 
| Who 
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* who know how to forward and defend 
* the cauſe by the rules of law, and 
* cuſtoms of the realm“, immediately 
ſubjoins—** and more neceflarry are 
« they for defence upon indictments and 
c appeals of felony than upon other ve- 
e njal cauſes.” And, to ſay the truth, 
the judges themſelves are ſo ſenſible of 
this defect in our modern practice, that 
they ſeldom ſcruple to allow * a priſoner 
counſel, to ſtand by him at the bar, and 
inſtruct him what queſtions to aſk, or 
even to aſk queſtions for him, with re- 
ſpe& to matters of ſact; for as to mat- 
ters of /awv, ariſing on the trial, they are 
inlitled to the aſſiſtance of counſel. 


The priſoner being thus aſſiſted by 
the aid of counſel, (as we can ſafely ſay 
he may be, under the ſanction of ſuch 
high authority) and the examination of 
his witneſſes being at an end, the Judge 


* Blackſtone, 
| Advocate 
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Advocate is allowed to reply * to his de- 
ſence ; not, however, upon any nezw ſub- 
ject matter that ſhall appear, but ſtritly 
to that which ſhall relate to the original 
charge ;—and in like manner as the 
Fudge Advocate, the priſoner may be in- 
dulged in anſwering him in rejoinder. 
For the law of England induſtriouſſy en- 
deavours to inveſtigate truth, at any rate. 
It varies its examination of facts, accord- 
ing to the natu re of the facts themſelves : 
This being the one invariable principle 
purſued, that as well the beſt method of 
trial, as the beſt evidence upon that trial, 


which the nature of the caſe affords, 


and no other, thall be admitted in courts 
of juſtice. The priſoner is likewiſe per- 
mitted to adduce the teſtimony of per- 
ſons of reputation, in ſupport of his cha- 
racer and the integrity of his life; for 
if for mutiny, defertion, or any other 
crime, there ſhall be nothing but pre- 


* Lord George Sackville's Trial. 
ſumptive 
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ſumptive proof adduced, the evidence of 
his former good conduct, will indiſputa- 
bly ſerve to influence a deciſion in his 
favour. 


In tranſgreſſions puniſhable by Mar- 
tial Law, the evidence, in general, is ſo 
poſitive and clear, that it ſeldom or ne- 
ver happens, that a criminal is convicted 
withont more than a ſufficiency of legal 
proof. One * witneſs, however, (if cre- 
dible, and none other are to be had) is 
evidence enough to a jury of any ſingle 
fact; though undoubtedly, the concur- 
rence of two, or more, would ſtrengthen 
and corroborate the proof. Preſumptive 
+ evidence even hath been deemed ſuffi- 
cient for condemnation, although the 
priſoner hath abſolutely denied the fact. 
This muſt certainly be admitted in many 
caſes; as, for inſtance, in that of mur- 


-* Blackſtone, 
; + Ibid, 
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der, when the deed is uſually perpetra- 
ted in fecret, and when, conſequently, 
no witneſs can be produced ; but then 
it is a proof that ſhould be warily allow- 
ed: guilt may, undoubtedly, be brought 
to puniſhment by it, but innocence may 
as often be its victim. 


The law, careful of the rights, and 
watchful over the ſafety of individuals. 
hath wiſely ordained, that priſoners ſhall 
be admonithed not to criminate them 
ſelves, by an acknowledgment of their 
guilt, The power of coercion it would 
have exerted only on the cleareſt proof: 
Preventive juſtice being on every princi- 
ple of reaſon, humanity, and ſound poli- 
cy, preferable in all r-tpeQs to pruning 
juſtice, The confeſſion, + however, of 
of the fact, before a magiſtrate, a juſtice 
of the peace, or a ſecretary of ſtate, hath 
at all times been admitted as evidence 


+ Hales, P. C. 102, 262, 263, 264. 
againſt 
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againſt the defendant, being the party 
confeſſing, but not againſt others“; 
though it hath been an univerſal and 
eſtabliſhed cuſtom, in thoſe proſecu- 
tions when a man's confeſſion hath been 
adduced to his own diſadvantage +, that 
the whole, and not particular parts, ſhall 
be produced betore the court. 


In the caſe of informers, whoſe vera- 
city ſhould ever be ſuſpected, and whoſe * 
conduct ſhould carefully be watched, ex- 
| perience ſhews the neceſſity of caution in 
the admiſſion of their evidence. Can 
the wretch, who from the dread or cer- 
tainty of puniſhment, ſinks into that 
baſeſt of all human characters, the be- 
trayer of the ſecrets of his friend, or 
who, ſpurred by the hope of gain, aims, 
for a few pounds, at the life of his fel- 
low- creature, — can he be truſted in the 


* State Trials, Vol. 3. f. 89. 
+ Hawkins, P. Go 6, 2. Co 46, 
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teſtimony he may advance in the profe- 
cution of his treachery ? Mercy tells us, 
no. The attributes of juſtice, and of fair 
benevolence, are decked in robes of kind- 
neſs and humanity : calmneſs and delibe- 
ration attend them in their courſe ; ſuſpi- 
cion is awake, but unerring truth is ever- 
more their guide. And yet the written 
depoſition of an informant, ſubſcribed to, 
and taken upon oath, before a juſtice of 
the peace, upon a commitment for a ca- 
pital offence, is * admitted as evidence at 
the trial of that offence ; provided, upon 
oath, and to the ſatisfa&tion of the court, 
it ſhall appear, that he, (ſuch informant) 
15 + dead, unable to travel, or prevented 


from appearing through the means ar 


machinations of the priſoner, I and that 
the depoſition which js then offered in 


examination, is literally the 9 ſame with 


State Trials, Vol. 1. f. 265. 
+ Hales, P. C. 262, 263. 

{ Keeling's Reports, 55. 

d Ibid, 
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that ſworn to before the magiſtrate. 
But it is not a ſufficient reaſon for au- 
thorizing the admiſſion, or the reading 
of ſuch a depoſition, for the proſecutors 
to ſay. Search hath been made, but the 
informant is not to be found. This, even 
on oath, is not enough: the legal diſa- 
bilities above- mentioned muſt be proved, 
otherwiſe the information is of no * avail. 


The law furthermore declares, that a 
priſoner may, in exculpation of himſelf, 
or in the deſire of eſtabliſhing a convic- 
tion of the little reliance to be placed on 
the depoſition of a witneſs, call + for the 
evidence which that witneſs ſhall have 
given on oath, before a magiſtrate; and 
in the compariſon of that with his viva 
voce evidence before the court, if a vari- 
ation can be found, he may plead that 


* Keeling's Reports, 55. 
+ State Trials, Vol. 2. f. 622 to 627, 644, 647, 
657. 
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variation in ſupport of his own charac- 
ter and juſtification. And to the ſame 

end, ſhould a witneſs at one trial, vary * 
from his evidence at another, both trials 
tending to the ſame matter of fact, ſuch 
variation may be advanced as good inva- 
lidation of the teſtimony of the evidence 
which he ſhall depoſe at the ſecond trial. 
How far hearſay evidence ſhould be ad- 
mitted, is a ſubject of ſuch complicated 
diſcuſſion, and involves in its conſequen- 
ces ſuch a variety of reaſoning and ar- 
gument, that it is hard to determine on 
it. In Martial Law, the promptitude of 
deciſion might lead one to ſuppoſe, that 
hearſay evidence might be admitted. 
But in Martial Law, as in every other 
code of juriſprudence, however the let- 
ter of it may ordain, the ſpirit of it 1s 
certainly repugnant to the admiſſion of 
proof of ſuch flimſy texture : Nor, in- 
deed is there a neceſſity for General 
Courts Martial to adopt an evidence, 


Stute Trials, Vol. 2. f. 343, 344, Sad, 529- 
E Vell; 
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eventually filled with injury and injuſ- 
tice. Equity, in its true and genuine 
meaning, being the ſoul and ſpirit of all 
law : poſitive law being conſtrued, and 
rational law being made by it. In the 
one, equity being ſynonymous to juſ- 
tice; in the other, to the true ſenſe, and 
ſound interpretation of the rule. Poſi- 
tive and dire& teſtimony, as I have al- 
ready ſaid, is never found wanting at a 
military trial. Officers and ſoldiers are 
public in their acts; their crimes are 
generally notorious, and, therefore, the 
eyes of the many cannot but be ſet upon 
their tranſgreſſions. That which a pri- 
ſoner, however, hath been heard to“ ſay 
at a time antecedent to his commiſſion 
of a crime, may be received as evidence 
by a court, to the end, that it may inva- 

lidate or confirm the arguments he may 
advance in the courſe of his proſecution 


and defence. 


* State Trials, Vol. 2. f. 254. 
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In trials for high treaſon, where the 
law is not only peculiarly direct, but 
circumſtantial, as to the nature of the 
proof which 1s required, previous to the 
condemnation of a criminal, (and in 
which, for the ſame acts that make a man 
acceſſary in felony, make him a principal, 
ſuch being the heinouſneſs of the crime) 
the ſimilitude of hand-writing hath as fre- 
quently been rejected + as admitted as evi- 
dence on the part of the Crown. The pre- 
valence of forgery hath been the opprobri- 
um of this, as well as of every other civi- 

lized nation, from the earlieſt period of 
time. Deſperate in his fortunes, or ſan- 
guine in his revenge, the villain medi- 
tates in ſecret the deſpoiling of another 
of his property or life. Nothing more 
feaſible than the acquiſition of ſtile, or the 
manner of a man's writing. As a painting, 
his ſignature is to be copied ; his very 
ideas, by attention and ability, are to be 


I Skinner's Reports. 
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caught: in a word, innocence cannot 
© ſave, nor loyalty protect him, ſhould a 
ſimiliarity of writing be indiſcriminately 
admitted as a poſitive confirmation of his 
guilt. Uſage, indeed, eſtabliſhes that a 
ſimilitude of hands is no evidence in a 
criminal caſe, although it ſhould be ca- 
pital, unleſs the papers ſhall be * found 
in the poſſeſſion of the perſon ; then 
the law accounts it a corroboration of 
the charge, but otherwiſe, their authen- 
ticity is doubted, and they cannot be re- 
ceived as articles of crimination againſt 
the priſoner. 


The admiſſion of the evidence of huſ- 
band and wife againſt each other, being 
in law but one perſon, hath been unuſu- 
al; though in caſes of abſolute neceſſity, 
x hath ſometimes been received +. But 
an exception to a parent, or to kindred 


* Skinner's Reports. 
4 State Trials. Trial of Lord Audley. 
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in general, although a good cauſe of chal. 
lenge againſt a juror, 1s no cauſe of chal- 
lenge againſt “ a witneſs. The law 
therefore allows a father to be a compe- 
tent witneſs for or againſt his ſon, or 
e converſo; and a maſter for or againſt 
his ſervant, or e converſo. In all theſe 
inſtances, however, and in all others 
which may preſent themſelves at a Ge- 
neral Court Martial, the court itſelf hath 
the diſcretionary power of regulating the 
degree of credit with which each evi- 
dence ſhall be received. 


In the former part of this tract, the 
exceptions which a priſoner 1s entitled to 
plead, either peremptorily or otherwiſe, 
againſt jurors, are particularly enumera- 
ted; nor is it of leſs utility to be ac- 
quainted with thoſe + which are in com- 
mon law- admitted againſt witneſſes on 
the trial. The moſt material are, the 


„ * Hales, P. C. 276, 277. . 
+ Coke upon Littleton, Raymond, Rolle, M. Reps 
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parties having been convicted of treaſon, 
felony, piracy, premunire, perjury, or 
forgery; their being in judgment in at- 
taint for giving a falſe verdict, or for be- 
ing in a conſpiracy, at the ſuit of the 
King; their being adjudged, for any 
crime whatever, to ſtand in the pillory, 
to be whipped, or to be branded, and this 
by a court of competent juriſdiction. 
But theſe exceptions are only of avail 
while the decrees continue in full force; 
nor are they admiſſible, unleſs the records 
of the decrees ſhall actually be produced 
in court“, The law, however, allows, 
that in all caſes, it is ſufficient for a 
witneſs to be either a gainer or a 
loſer by the iſſue of the caſe, whe» 
ther immediate or conſequential, to 
diſqualify his teſtimony ; and yet, in 
General Courts Martial, the evidence of 
inferior officers is admitted againſt offi- 
cers of ſuperior rank ; but this is found 
neceſſary to ſubordination : Law could 


| * State Trials, Vol, I, f. 268. : 
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not exiſt, if amongſt a ſet of military men 
the ſame exactitude and preciſion were 
obſerved, as is found to be benefi- 
cial in the courts of Chancery and King's 
Bench. In all corps of officers prefer- 
ment is in view : from the higheſt to the 
loweſt, a ſomething more advantageous 
or honourable is always to be expected. 
When vacancies happen, thoſe vacancies 
muſt be filled up; promotion conſe- 
quently. goes on, —and the whole may 
be thereby juſtly conſidered as intereſted 
in the fate and deſtiny of each other. 
Officers, therefore, being unreſtrained by 
any legal incapacity of ſuppoſed intereſt- 
edneſs | in their depoſitions, are explicitly 
to ſpeak t to facts, but at the ſame time 
are to be guardedly reſtrained from the 
| avowal of any act, which eventually 
may tend to the crimination of their own 
re putations. 


An infant * may be excepted againſt, 
as being of years inadequate to know- 
Hades, P. C. 63. 


ledge; 
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ledge ;. but villems or bondſmen, a claſs 
of people indeed no longer known in 
England, are free to give their teſtimo- 
| nies, and their evidence muſt be admit- 
ted +. Accomplices likewiſe, who have 
not been indicted for the crime , have 
been declared unexceptionable witneſſes, 
and it hath been over-ruled, that accom- 
plices who are indicted, are good witneſ- 
ſes for the King until they are convic+ 
ted &: but when, or upon what occa- 
ſion, ſuch dread-extorted evidence can in 
E 5 the ſpirit of equity be received, is a mats 
ter that I am ignorant of. Men of 
ſcience and ability may, in neceſſity, find 
a cauſe for manifold deviations; but 
judges in a Martial Court of Law, are 
happily diſengaged from an adherence to 
a rule, which eventually may enta!) de- 
ſtruction on the unfortunate, Accoms 


＋ State Trials, Vol. 1. f. 253. 
1 Idem, 723. 1 
8 Keeble's Reports. 
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plices, in every light they may be pla« 
ced, cannot but be ſeen in guilt ; but if 
in addition to their firſt crimes, they af- 
terwards give evidence againſt thoſe by 
whom they have been entruſted, —if, in 
the exceſs of baſeneſs, after the commiſ- 
ſion of their tranſgreſſions, they exert 
their faculties to cruſh their unſuſpect- 
ing brethren, and ſcreen themſelves, 
how little is their evidence to be credit- 
ed !—Examine, therefore, with tenfold 
rigour ſuch witneſſes, if they ſhall ap- 
pear before you ; ſearch with a pro- 
bing hand into the receſſes of their ſauls ; 
Aoubt and inveſtigate the commoneſt 
circumſtance they advance ;—and as 
they haye already proved themſelves de- 
teſtable amongſt men, ſo look upon their 
evidence (when truth cannot be diſ- 
criminated) as the effuſion of depravity 
itſelf. 


In inſtances of inſanity, and while the 
perſon hath laboured under the effects of 
3 ö the 
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the malady, exceptions have been admit- | 
ted againſt him as a witneſs; although 
in his lucid intervals, and during the 
time of his underſtanding, his teſtimo- 
ny hath been received “. This likewiſe 
is a matter of weighty conſideration, and 
ſhould be carefully attended to. Few 
men labouring under the misfortune of 
periodical or caſual loſs of ſenſes, can re- 
cover themſelves ſo much when their 
reaſon returns, as to ſee things in a clear 
and undiſtorted point of view. More- 
over, how many are there, who, rational 
in their appearance, and connected even 
in converſation, are yet ſo miſerably fal- 
len from what they were, as on ſome 
certain points to fly into the utmoſt ex- 
travagance of phrenzy. Such evidence, 
therefore, ſhould be cautiouſly received: 

The law perhaps admits, but — | 
moſt aſſuredly rejects it. | 


* Hale's P. C. 278. 
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By the common, as well as by the 
ſtatute law of England, both judges “ 
and jurors are competent to appear as 
witneſſes at a criminal proſecution ; and 
m like manner, the members of a Court 
Martial are authorized to give their depo- 
ſitions upon oath. This, though una- 
voidable in many inſtances, ſhould be as 
often guarded againſt as poſſible. No 


man, however upright and determined 


in his own mind, but may fall into a 
wrong train of thought, from being by 
accident acquainted with the merits of a 
cauſe, and thereby being prepoſſeſſed in 
ſome degree as a party. To this end, 
care ſhould be had in the nomination of 
the court, to omit, if poſſible, thoſe of- 
ficers who eventually may be called up- 
on; and the more eſpecially, as no per- 
ſon would with to fit in judgment upon 
ancther, whoſe guilt he was convinced 


* Blackſtone. 
of; 
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of, or whoſe puniſhment he ſaw inevi- 
table. 


All witneſſes, in a criminal court of 
law, being obliged to give their evidence 
with preciſion, and viva voce, no matter 
prepared in writing is admiſſible; nei- 
ther is a witneſs permitted to read it as 
his depoſition : he may, however, have 
reference to notes ; this leaves the chan- 
nel open for croſs- examination. The 
evidence of either party may be thereby 
brought in contradiction, and an impor- 
tant turn be given to a proſecution. 
Witneſſes alſo are ſtrictly to adhere to 
matters of fact; evidence ſignifying that 
which demonſtrates, makes clear, or aſ- 
certains the truth of the very fact, or 
point in iſſue, either on the one ſide or 
the other, and no evidence being admiſt- 
ble to any other point. Opinions, al- 
though admitted by ſome tribunals, are 
doubtleſs contradictory to equity, when 
taken in the abſtract, or general point of 


view. 
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view. Inſteadof one, or more, according to 
their appointment, a priſoner in opinions 
finds a hundred judges ; each man, how- 
ever unauthorized, acquits or condemns, 
according to his own particular ſenti- 
ments. The truth, the whole truth, and 
te nothing but the truth,” is thereby radi- 
cally diſcarded. Belief, which is repug- 
nant to their oath, 1s ſubſtituted in the 
room of certainty, and the witneſſes, un- 
knowingly, are led to commit what may 
be ſtiled a treſpaſs, if not a perjury it- 
felf. And in proof of this, it may not 
be amiſs to take notice of what Lord 
George Sackville advanced at his trial, 
when the opinion of Colonel Fitzroy 
was demanded. ** I do not think it,” 
faid he, a fair queſtion to aſk only a 
& matter of opinion. I do not mean it 
« to prevent the truth coming out; I 
“ mention it merely for the dignity of 
& the court, and for the ſake of the me- 
& thod of proceeding in Courts Martial. 
«© The witneſſes are to lay down facts 
„fox 
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« for your information, and your judg- 
„ ment is to decide upon them. For 
the conſequence of a court is not to 
de ſo let down, as to form their deter- 
minations, — their reſolutions, upon 
opinions *.“ A contradiction indeed 
would ſeem to appear to this, on Colonel 
Sloper's being allowed to give an opt- 
nion „as to the condition in which he 
e {aw Lord George Sackville,” but then 
that opinion, as was obſerved by the 
Judge Advocate, was collected from a cir- 
cumſtance which the witneſs ſaw, and 
thereby might be termed, in a degree, 
an evidence of the fact +. 


Although the evidence which is in- 
tended more immediately to exculpate a 
priſoner on his trial, is generally confi- 
ned to the moment when he is put upon 
his defence, yet if any thing ſhall drop 


Lord George Sackville's Trial, Page 3r. 
++ Lord George Sackville's Trial, Page 38. 
from 
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from a witneſs during the courſe of the 
proſecution, or while in croſs-examina- 
tion for the Crown, that can in any wiſe 
be conducive to the acquital of the cri- 
minal, ſuch matter, however in his &- 
vour, ſhall carefully be admitted, and in 
the deciſion on the merits of the cauſe, 
it ſhall without reſerve be conſidered and 
recewed as explicit teſtimony in his be- 


In the obſcurity with which the ſub- 
ject of military juriſdiftion hath been 
ſurrounded, and in the ignorance in 
which mankind in general have remain- 
ed with reſpect to the extent of its power, 
it is not to be wondered at that inatten- 
tion ſhould have been paid to it by thoſe, 
Who not conceiving themſelves amena- 
ble to its authority, have not acknow- 
dedged themſelves ſubject to its decrees. 
I allude to witneſſes ſubpœned, and who, 
in contempt of court, contumaciouſly 
_ declined giving their attendance, and 
| 2 I” who 
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who have otherwiſe conducted them- 
ſelves with refractorineſs and diſreſpect. 
No witneſs, we will acknowledge, un- 

| leſs his reaſonable expences be tendered 
to him, is bound to appear at all“; nor 
if he does appear, is he bound to give 
evidence till ſuch charges are actually 
paid him; that is, if he does not reſide 
within the bills of mortality, and is 
ſummoned to give evidence within them. 
But this particularly concerns the uſage 
of Courts of Common Law ; a Court of 
Martial Law is different: the juriſdic- 
tion of a Court Martial in England being 
confined to matters merely military, 
namely, to breaches of the Articles of 
War, it very rarely happens that the teſ- 
timony of any civil perſon is neceſſary 
to convict the offender. And in thoſe 
places abroad (ſuch as Gibraltar) where 
there is no other law than the Law Mar- 
| tial for Engliſh ſubjects, and where 


* Blackſtone, Vol. 3. Page 368. 
Courts 
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Courts Martial are therefore held for 
other offences, the caſe in point may not 
readily occur, ſince the Engliſh inhabi- 
tants are ſubject to military diſcipline. _ 
The little probability of the evil, may 
therefore poſſibly be the reaſon why no 
ſpecial proviſion has been made for it by 
law. But certainly (and it is to be re- 
gretted that it is ſo) no ſuch proviſion 
being made, a witneſs not ſubje& to Mi- 
litary Law, who refuſes, on being ſum- 
moned to attend a Court Martial, or 
who negligently with-holds his attend- 
ance, cannot be impriſoned by the court. 
to deliver him over to militaty cuſtody, 
would be falſe impriſonment ; and, more- 
over, he would be enlarged on a Habeas 
Corpus: nor can he be delivered over 
to the ſheriff, or any other civil magi- 
ſtrate; inaſmuch as the members com- 
poſing the court have no authority to iſ- 
fue any warrant which can juſtify the 
civil magiſtrate in detaining him. But 
upon the general principles and analo- 

$108 
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gies of law (though perhaps there be no 
analogous determination) a witneſs ſum- 
moned to appear before a Court Martial, 
having neceſſary evidence to give, and 
without any reaſonable cauſe with-hold- 
ing his attendance, or contumaciouſly 
refuſing to attend, may be died for an 
offence againſt public juſtice ; becauſe 
when the legiſlature gives a court juriſ- 
dition to adminiſter an oath, it neceſ- 
farily implies a duty in the ſubject to ap- 
pear to give evidence; and every neglect 
of a public duty is puniſhable by indictment, 
unleſs when the act preſcribing the du- 
ty, points out a ſpecial mode of puniſh- 
ment. Witneſſes, therefore, who may 
be refractory and contumacious, ſhould 
never be permitted to eſcape the ſeverity 
which the law ordains for thoſe who 
would ſcreen offenders, and thereby 
elude the wholeſome regulations of their 
country. | 


F Military, 
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Military, Maritime, and Eccleſiaſtical 
Laws ſpring from the fame root ; con- 
ſequently, they are entitled to the ſame 
foſtering attention. The Courts of Com- 
mon Law, as has been already obſerved, 
are ſometimes obliged to uſe a parental 
authority in correcting the exceſſes of 
the inferior courts, and keeping them 
within their legal bounds ; but, on the 
other hand, they afford them a parental 
aſſiſtance, in repreſſing the inſolence of 
contumacious delinquents, and reſcuing 
their juriſdiction from that contempt, 
which for want of ſufficient compulſive 
powers, would otherwiſe be ſure toattendit. 


Hitherto we have confined our enqui- 
ries to the formation of the court, the me- 
thod of its proceeding, and the examina- 
tion of the witneſſes, both on behalfof the 
Crown, and of the priſoner. We now 
come to the laſt and moſt ſolemn act, the 


fixing of the crime, and the pronouncing 
of the /entence of the lam upon it. Here, 
indeed, 
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indeed, deliberation is required. The 
facts have hitherto appeared before us in 
order to be arranged, ſcrutinized, and 
compared; but they are now to be de- 
cided upon agreeably to the laws of juſ- 
tice and of mercy. At a moment ſo 
awful as this, therefore, and when the 
fate of one in the ſame rank of being 
with ourſelves is ultimately to be fixt, — 
when the avenging power of Providence 
is thus entruſted in our hands, for the 
benefit of the community at large,— 
how cautious ſhould we be in our deter- 
mination how attentively ſhould we 
inveſtigate each open ſource, each latent 
principle of action Nothing ſhould be 
forgotten. Coercion, in all its parts, 
ſhould carefully be weighed ;—the ne- 
eeſſity of puniſhment ſhould calmly be 
conſidered ;—but, above all, mercy ſhould 
be embraced as the benigneſt attribute of 
Heaven. Before we proceed then on 
this moſt awful of all our duties, let us 
acquaint ourſelves with the principles of 
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1 guilt in general. Let us bear in mind, 
| that the Statute Law of- England does 
very ſeldom, and the Common Law ne- 
ver, inflict any puniſhment extending to 
life or limb, unleſs upon the higheſt ne- 
ceflity : and that the Conſtitution is an 
utter ſtranger to any arbitrary power of 
killing or maiming the ſubject without 
the expreſs warrant of law. Let us 
teach ourſelves to diſcriminate between 
thoſe who are fit objects for the ſeverity 
| of the law, and thoſe, who from certain 
1 cauſes, are acknowledged to be entitled to 
its lenity and forgiveneſs: the final cauſe 
of human puniſhments being, a precau- 
tion againſt future offences of the ſame 
kind; and not an atonement or expiation 
for the crime committed. Amongſt the 
latter are thoſe who are under a natural 
* difability of dinguiſhing good from evil, 
as infants under the age of diſcretion, 
ideots, and lunatics, none of whom are 


* Hawkins' Plea, Cr. B. 1. C. 1. Hales Plea. 
Cr. 10. 43, 65. 
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puniſhable by any criminal proceſs what- 
ſoever; neither is aperſon who has com- 
mitted a capital crime, if he becomes 
non compos be fore conviction, to be ar- 
raigned, nor if after conviction, to be 
executed +, 


But at the ſame time that the law is thus 


tender with reſpect to criminals who la- 
bour under a natural and inevitable de- 


privation of ſenſe, it is equally as ſevere 
againſt thoſe who by intemperance re- 
duce themſelves to a temporary inſanity. 
A man, therefore, guilty of a crime 
through the effect of voluntary drunken- 
neſs, is to be puniſhed for it as if he had 
been ſober TJ. Alſo he who incites a 
madman to commit a crime, is to be 
conſidered as a principal offender, and 1s to 
be puniſhed as if he had perpetrated the 
deed himſelf ||]. The law declaring, that 


+ Ibid, Coke's Inſtitutes, C. 4. 6. 
+ Coke upon Littleton, Hales Pleas Cr, 
|| Ibid. 
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every man in his ſound mind, and at the 
age of diſcretion, is to know the law, and 
conſequently, that he is puniſhable by it 
if he tranſgreſſes the boundaries it hath 
eſtabliſhed. Beſides principals, there are 
thoſe concerned in ſome treſpaſſes who 
are called acceſſaries. An acceflary is he 
who is not the chief actor in the offence, 
nor preſent at its performance, but is 
ſome way concerned therein, either be- 
fore or after the fact committed. As to 
the point who is acceſſary before the fact, 
Sir Matthew Hales “ defines him to be 
one, who being abſent at the time of the 
crime committed, doth yet procure, 
counſel, or command another to com- 
mit it. Herein abſence is neceſſary to 
make him an acceſſary ; for if ſuch pro- 
curer, or the like, be preſent, he is guilty 
of the crime as principal. As to an ac- 
ceflary after + the fact, he is a perſon, 
who knowing a felony to have been com- 


* Hales' Pl. Cr. 615, 616, 
+ Hawkins Pl, Cr. 316, 
matted, 
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mitted, receives, relieves, comforts, or 
aſſiſts the felon: and generally any aſ- 
ſiſtance whatever given to a felon, to 
binder his being apprehended, tried, or 
ſuffering puniſhment, makes the ter 
an acceſary. For if a parent aſſiſts his 
child, or the child his parent,—if the 
brother receives the brother, the maſter 
his ſervant, or even the huſband relieves 
his wife, who have any of them com- 
mitted a felony, the receivers become ac- 
ceſſaries ex poſt facto. I Acceſſories, by 
the general rule of the ancient law, are 
to ſuffer the ſame puniſhment as the 
principals : if one be liable to death, 
the other is alſo liable, $ But why then, 
ſays Judge Blackſtone, are ſuch elabo- 
rate diſtinctions made between acceſſa- 
ries and principals, if both are to ſuffer 
the ſame puniſhment ? || For theſe rea- 
ſons ;—to diſtinguiſh the nature and de- 


1 Blackſtone, Vol. 4. P. 37. 
$ ZInſt. 188. 
|| Blackſtone, Vol. 4. P. 39. 
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nomination of crimes, that the accuſed 
may know how to defend himſelf when 
indicted; the commiſſion of an actual 
robbery being quite a different accuſa- 
tion from that of harbouring the robber. 
And becauſe, though by the ancient 
common law, the rule is as before laid 
down, that both ſhall be puniſhed alike, 
yet now by the ſtatutes relating to the 
benefit of clergy, a diſtinction is made 
between them; acceſſaries after the fact 
being allowed the benefit of clergy“ in 
all caſes, excepting horſe- ſtealing, and 
ſtealing of linen from the bleaching- 
grounds, which is denied to the princi- 
fals and acceſſaries Before the fact, in 
many caſes; as, among others, in petit 
treaſon, murder, robbery, and wilful 
burning +. And, perhaps, if a diſtine- 
tion (which certainly may be the caſe 
at a Court Martial) were conſtantly to 
be made between the puniſhment of 


* Statutes, 3 Eliz. 18 Geo. 2, 
+ Hales, P. C. 615. 
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principals and acceſſaries, even before the 
fact, the latter to be treated with a little 
leſs feverity than the former, it might pre- 
vent the perpetration of many crimes, 
by increaſing the difficulty of finding a 
perſon to execute the deed itſelf, as his 
danger would be greater than that of his 
accomplices, by reaſon of the difference 
of the puniſhment}. A man may be 
indicted as acceſary and acquitted, and 
yet be afterwards indicted as a principal: 
$ for an acquittal of receiving or coun- 
ſelling a felon, is no acquittal of the fe- 
lony itſelf ; but it is a matter of ſome 
doubt, whether if a man be acquitted as 
principal, he can be afterwards indicted 
as acceſſary before the fact, fince thoſe of- 
fences are frequently very nearly allied, 
and therefore an acquittal of the guilt os 
one, may be an acquittal of the other 
alſo]. But it is clearly held, that one 


+ Becaria, chap. 37. 
$ Blackſtone, 
{| Hales' Pl. Cr. 625, 626. 
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acquitted as principal may be indicted as 
an acceflary after the fact; ſince that is 
always an offence of a different ſpecies of 
guilt, principally tending to evade the 
public juſtice, and is fubſequeit in itz 
commencement to the other “. 


Theſe points being thus underitood, 
and the court being cleared, the Judge 
Advocate reads the proceedings, or ſums 
up the evidence, as may be moſt agrec- 
able to the court, in each caſe elucida- 
ting ſuch parts as may appear either to 
himſelf, or to the different members, wor- 
thy of their attention. That done, and 
all in readineſs for judgment, he puts 
the following queſtion to the reſpective 
members, beginning, (as in the trial of 
@ Peer before the Houſe of Lords, which 
is the higheſt of all courts of honour) 
with the youngeſt :—From the evidence 
given for, and againſt the Priſoner, and 
from what he has ſaid in his deſence, are 


* Blackſtone, Vol. 4. P. 40. 
you 
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you of opinion that he is gvilty, or not guilty, 
of the crime which is exhibited againſt him? 
and as they declare their ſentiments, 
he writes them down ſeverally on a ſlip 
of paper. But here it is to be obſerved, 


that if in the courſe of the proſecution 
it ſhall appear, the priſoner is innocent 


of the capital offence exhibited againſt 
him, he yet 1s liable to be found guilty 
in a leſſer degree, as muſt be particular- 
ly ſpecified \in the verdict. As inſtead 
of murder, —homicide or manſlaughter, &c. 
and inſtead of deſertion, being abſent with- 
out leave. But in all inſtances, his ac- 
quittal of the capital charge muſt be in- 
ſerted ; neither can he be convicted up- 
on any extraneous matter. Should the 
majority, on the caſting up of the opi- 
nions, be found on the fide of mercy, 
and their votes be not guilty, the priſon- 
er is accordingly acquitted ; but ſhould 
they be otherwiſe, the guilt 1s declared, 
and thoſe who have condemned him * 


* Adye, 


(for 
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| (for it cannot be ſuppoſed that thoſe 
| who have acquitted will aſſign him any 
puniſhment) are to paſs fentence upon 


him; always recollecting, that no fen- 

tence of death is to be given againſt an 

offender by a General Court Martial, un- 

leſs two-thirds of the members prefent + 

ſhall concur therein; and that no per- 

ſon or perſons ſhall be adjudged to fuf- 

fer any puniſhment, extending to lite or 

I: limb, in time of peace, except for ſuch 

crimes as are exprefled to be fo puniſh- 

* able by the Articles of War. The Ar- 
| ticles of War being in fact the Lex Scrip- 

[ za, or Statute Law; as the uſages and 

0 cuſtoms of war may be denominated the 

Lex non Scripta, or Common Law. The 

manner of paſſing ſentence is thus :;— 

The Judge Advocate beginning with the 

junior of thoſe members who have found 
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; the priſoner guilty, proceedeth in theſe 


A words. Having declared it as your oft 
nion, that the priſoner is guilty of the crime 


if + Articles of War. 


fl of 
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of — , what is the puniſhment you 
would have inflicted upon him ?—And as 
the member adjudges, which may be 


either to death, corporal puniſhment, 


or tranſportation , the Judge Advocate 
writes down the wards, and fo on, 'till 
he finiſheth with the /enzor. This being 
done, the Judge Advocate reads aloud 
the different opinions, —ſums up the re- 
ſpective judgments, and then having 
drawn out the /entence agreeably to the 
ſentiments of the court, he 1s adviſed by 
a writer of reputation on the ſubject of 
Martial Law &, to preſerve the opinions 
which ſhall be given, as vouchers, 
ſhould a reviſionary proſecution be com- 
menced in a common court of law. For 
courts of Common Law, as Sir Matthew 
Hale lays it down, have ſuperintenden- 
cy over the King's Eccleſiaſtical, the 
King's Military, the King's Maritime, 


+ Lord George Sackville's Trial, Page 10. 
| þ Adye, 
and 
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and the King's Academical Laws ; to 
the end, that they may be kept within 
their juriſdictions, that it may be deter- 
mined when they exceed them, to re- 
ſtrain and prohibit ſuch exceſs, and (in 
caſe of contumacy) to puniſh the officer 
who executes, and in ſome caſes, the 
judge who enforces, the ſentence ſo de- 
clared to beillegal. In the ſentence, how- 
ever, care ſhould be had at all times to 
omit'the word unanimous ; for though 
it undoubtedly ſounds in favour of a pri- 
ſoner, ſhould he be acquitted, it certain- 
ly violates the obligation of the oath ta- 
ken by each member at the formation of 
the court, which particularly enjoins 
them not to diſcloſe the vote or opinion 
of each other. 


Ho fapthe author of the eſſay above- 
mentioned on General Courts Martial, is 
Tight in recommending to the Judge 


Advocate to preſerve a memorandum of 


the opinions which ſhall be given in the 
courle 
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courſe of paſſing ſentence on a priſoner, I 
know not ; I would willingly acquieſce 
with him in opinion, if in my power; but 
I own it appears tome, that if any perſon 
is warranted in preſerving a record of that 
kind, it is a member of the court; for a 
Judge Advocate not being principally 
concerned in the judgment which is paſ- 
ſed, he cannot poſſibly be called upon 
ro anſwer for the conſequences which 
may enſue, whereas a m:mber is liable 
to proſecution. A Judge Advocate may, 
it is true, be conceived in the eye of law, 
the moſt unexceptionable witneſs, as 
not being a party concerned; but then 
as he is not ſubject to any penalty, I 
cannot ſee the occaſion why he, exclu- 
fively, ſhould provide againſt contingen- 
cies. In trials in common therefore, it 
may not be amiſs for a Judge Advocate 
to truſt eventually to his memory. It 
rarely happens that the proceedings of a 
Court Martial are brought into litiga- 
tion in the King's Bench; but even 

when 
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when they are, a Judge Advocate, as any 
other witneſs, can only be made to ſpeak 
to the beſt of his knowledge and belief. 
Evils, moreover, of great magnitude 
might ariſe from a practice of this na- 
ture. Papers might be miſlaid, or death 
might occaſion them to be inſpected by 
thoſe who from wantonneſs or intereſt. 
might give them to the public, and 
thereby diſcloſe the opinions of a court ; 
which, to keep concealed, the Legifla- 
ture hath been at uncommon and moſt 
gracious pains. 


Thus being arrived at the concluſion 
of the proceedings of a trial at a Gene- 
ral Court Martial, we ſhall next come to 
a few points which it will be neceſſary 
to underſtand, as being immediately con- 
nected with the ſubject. The fair pro- 
proceedings of the court being examined, 
and ſigned by the Preſident and Judge 
Advocate, (the latter himſelf always in- 
ſertiug the ſentence or ſentences) and 

ſent 
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ſent or delivered to the power by whoſe 
authority the court hath been aſſembled; 
the court then proceed to the trial of 
other offenders, or remain in orders as a 
court, waiting the reſult of the opinion 
of that power by whom they have been 
_ conſtituted. For Courts Martial being 
held by the ſame authority as other 
courts of law, the perſon empowered to 
cauſe them to be held, poſſeſſes the pre- 
rogative of once returning them their en- 
tences for reviſion *, and of pardoning and 
remitting the puniſhment z but not of al- 
tering, or adding to the judgments 
which ſhall have been given. It being 
a fundamental principle of the Common 
Law of England, of which the Martial 
is a branch, that a man cannot ſuffer 
more puniſhment than the law aſſigns, 
but that he may ſuffer 4%; that the 
Jaws cannot be ſtrained by partiality to 
inflict a penalty beyond what the letter 
will warrant ; but that in caſes where 


* Articles of War; 
G the 
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the letter induces any apparent hardſhip, 
the Crown has the power to pardon; 
The moſt amiable prerogative of the 
Crown, as an able writer has it, is the 
granting of pardon, Law cannot be 
framed on principles of compaſſion to 
guilt ; yet zuftice, by the conſtitution of 


England, is bound to be adminiſtered in 


mercy. This 1s promiſed by the King 
in his coronation oath, and it is that act 
of his government which is the moſt 
perſonal, and moſt entirely his own. 


The King himſelf condemns no man; 


that rugged taſk he leaves to his courts 
of juſtice. The great operation of his 
ſceptre is mercy. Neither hath he, who 


orders a Court Martial, the power to 


cauſe an offender to be tried a ſecond 
time for the ſame treſpaſs, nor after. his 


conviction or acquittal by a court of 
judicature, to puniſh him otherwiſe than 


P Articles of War 
However 
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However cleat and ex plicit atrial at a 
Court Martial may ſeem, and however 
eſtabliſhed the offences and offenders may 
be ſuppoſed who come immediately un- 
der its juriſdiction, it hath been doubted 
(for the caſe hath occurred in the Eaſt 
Indies) whether a General, as commander 
in chief of an army, not in the field, and 
conſequently not having a warrant em- 
powering him to cauſe Courts Martial to 
be held, is liable to be tried by a Court, 
with a Colonel as its Preſident, as ano- 
ther officer. A Colonel, indiſputably max 
be arraigned before a tribunal with a 
Major at its head. This point, however, 
may eafily be aſcertained upon a due con- 
ſideration of the principles of Martial 
Ordination. The principles and axioms 
of law being general propoſitions, flow- 
ing from abſtracted reaſon, and not ac- 
commodated to times or to men ; for 
in law, partiality can have little ſcope. 
It is univerſally and well known, and is 
the ſame for all ranks and degrees; it 

G 2 follows 
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follows as a regular concluſion, from the 
premiſes of fact pre-eſtabliſhed. The 
King is authorized by law to grant his 
commiſſion for the holding of General 
Courts Martial, and may delegate that 
power to officers commanding his ar- 
mies or garriſons, as we have already 
obſerved, (ſubject, however, to the re- 
ſtrictions contained in the Mutiny Act, 
which fix the rank and number of the 


1 officers who ſhall compoſe them). This 
1 rank of the preſident and members of 
1 the court not being required by the Act 


to be varied according to the rank of the 
offender, it is in his Majeſty's breaſt to 
vary it at pleaſure, ſo as the rank requi- 
red by the Act is not violated. But it is 
the fixed and univerſal cuſtom of the 
army, to try officers of a very high rank 
ur a ſolemn and awful manner, and by a 
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court compoſed of ſome officers, at leaſt, 
i not of all, of the fame degree. But, in- 

deed, this queſtion is not applicable to any 
probable caſe in the King's, though it is 
in 
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wm the Eaſt India Company's ſervice, in 
whic!: the ſeveral Governors and Councils 
are veſted with paramount military au- 
thority ; for before a man can be tried, 
he muſt, in general, bearreſted by a ſupe- 
rior *, and therefore if a commander in 
chief of an army abroad commits a mi- 
litary offence, there is no remedy againſt 
him, but by an application at home to 
the Secretary at War, to inform the 
King, (or the power under whoſe au- 
thority he acts) of his offence ; in which 
caſe, if credit be given to the accuſation, 
he muſt be recalled, in order to be tried 
and puniſhed. For though the King 
may, conſiſtently, with law, ſuperſede 
him, and iflue a commiſſion to his ſuc- 
ceflor to empower him to appoint a 
court for his trial, conſiſting of thoſe 
officers who may have ſerved under his 
command, yet it would be inconſiſtent 
with general practice, found policy, and 
even, it may be ſaid, with juſtice, 


* Articles of War, 
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It has likewiſe hav doubted, wha 
an officer, ſuſpended the ſervice for a 
ſpecific time, by the ſentence of a Gene- 
ral Court Martial, or otherwiſe, be lia- 
ble to trial during the continuance of 
ſuch ſuſpenſion; or whether he can 
commit a treſpaſs that can be ſtrictly 
deemed amenable to Martial Law. The 
queſtion is a nice one, and yet it ſeems 
not very difficult to be anſwered. Suſ- 


penſion 1s a ſpecific puniſhment, for a 


ſpecific crime; but ir is a puniſhment 
which doth not entirely free a man from 
his military obligations. On the con- 
trary, he ſtill is conſidered as in the ſer- 
vice; he holds his commiſſion, and at 
the expiration of the term of ſuſpenſion, 
becomes a perfect man again. If there- 
fore during the continuance of this chaſ- 
tiſement, he ſhould attempt to go over 
to the enemy, to deſert, or to hold trea- 
ſonable correſpondencies, he certainly is, 
in ſuch caſes, to be dealt with according 
to Martial Law. 


Suſpenſion, 
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Suſpenſion, which was in the military 
line probably intended to operate as pe- 
cuniary fining was in that of the Com- 
mon Law, can neither be conſidered as 
deprivation nor degradation. It does 
not diveſt an officer of his military cha- 
racter, though it puts him under a tem- 
porary incapacity to exerciſe the duties 
of his ſtation : he ſſtill poſſeſſes his rank, 
though he does not reap any immediate 
advantage from it. It in fact may be 


looked upon and conſidered as borrowed 


from the Eccleſiaſtical ſyſtem of juriſ- 
prudence, which admitted ſuſpenſion as 
a minor excommunication. | 


One ſtubborn difficulty, however, 
ſeems to preſent itſelf from ſuſpenſion ; 
and that is the article of pay and allow- 
ance. For if an officer ſhall have been 
ſo far puniſhed, as beſides being ſuſpend- 
ed from the exerciſe of the authority au- 
nexed to his rank, to have the pay of his 
allowance alſo ſuſpended, he certainly 

G 4 ſeems 
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ſeems warranted to plead ſuch ſuſpen- 
ſion in bar to the proceedings of a Court 
Martial; there being always an implied 
contract between a ſoldier and his em- 
ployer, that in conſideration of certarn 


pay and advantages granted by the one, 


the other ſhall ſubmit to military diſcip- 
line; - and the obligation being mutual, 
when one fails 1n the performance of 
his part, he frees the other from the ob- 
ſervance of his: therefore, when the pay 
and other advantages are ſuſpended by 
the employer, the ſubjection to military 
diſcipline would ſcem alſo ſuſpended. 
But this difficulty is eaſily removed, 
from the circumſtance of the officer fo 
ſuſpea :ded, {till holding his commulſſion 
and from his ſubmitting himſelf to the 
puniſhment which hath been inflicted on 
his tranſgreſſion. The latitude of this 
principle hath even been ſeen to go far- 
ther, and under the ſanction of ſuch au- 
thority, that (ſince his Majeſty hath been 
graciouſly pleaſed to Der in cafes of 
doubt, 
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doubt, members of a Court Martial ſhall 
be guided by their conſciences, the beſt 
of their underſtandings, and the cuſtom 
of war in the like caſes) it may be ſaid 
to eſtabliſh a precedent, which may with 
ſafety be appealed to. I mean the trial 
of Lord George Sackville, who, at the 
time he was put upon the judgment of a 
General Court Martial, had (ſo dear is 
the honour and reputation of a ſoldier) 
neither military employ nor commiſſion un- 
der his Majeſty ; and yet he was deem- 
ed entitled to an awful and ſolemn in- 
veſtigation of his conduct: application, 
indeed, having been previouſly made in 
his name, and he having declared himſelf 
willing to abide by the deciſion of the 
Court. In a word then, it may, without 
riſquing too much, be aſſerted, that an 
officer under ſuſpenſion, may be conſider- 
ed as ftriftly amenable to Martial Law for 
any treſpaſs zor tranſgreſſion he ſhall 
commit, 
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Another matter of equal importance, 
and hitherto of ſerious as litigation, hath 
been the privilege of examining witneſ- 
ſes. Many have confined it to the Judge 
Advocate, the members of the court, 
and the priſoner ; but others have admit- 
ted the accuſer to propound queſtions, 
as if he alone were the proſecutor. The 
right, however, of examining witnefles 
ata Court Martial belongs, in legal ſtrict- 
neſs, to the Judge Advocate, the mem- 
bers of the court, and the priſoner. To 
the Judge Advocate, as proſecutor for 
the Crown *; to each member of the 
court, for the information of his own 
conſcience ;. and to the priſoner, for his 
defence. Yet if an officer, witneſs to the 
miſbehaviour of another, prefers an ac- 


* Pleas or ſuits being regularly divided into two 
forts the pleas of the Crown, which compre- 
hend all crimes and miſdemeanors wherein the 
King (on behalf of the Public) is the plainti; and 
Common Pleas, which include all civil actions, de- 
pending between ſubject and ſubject. 

cuſation 
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cuſation againſt him, and the King, or 
his delegates, order a trial ſolely upon 
the faith of ſuch accuſation, without 
any other information or preſumption of 
guilt, the Judge Advocate cannot, with 
decency, refuſe the proſecutor's aſſiſt- 
ance in the conduct of the trial, and the 
court cannot, in juſtice, object to it ; be- 
cauſe in many caſes the charge is not to 
be ſuſtained without an examination 
guided by a more particular knowledge 
of the circumſtances than the Judge Ad- 
vocate or court can poſſibly be acquain- 
ted with; and it would indeed be a 
great obſtruction to the public ſervice in 
military caſes, if an officer were deterred 
from bringing offenders to juſtice leſt, 
through the ignorance or corruption of 
a Judge Advocate, a proſecution ſhould 
miſcarry; or if (after having run the 
riſque for the public ſervice) his zeal, 
by the priſoner's acquittal from the 
charge, ſhould carry the appearance of 
malevolence. Upon the whole, the ma- 

nagement 
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nagement for the Crown belongs in law to 
the Judge Advocate; at the ſame time 
that it appears his duty to receive the in- 
firuttions, or at leaſt, to communicate witli 
the accuſer, who is ſuppoſed to be the 
beſt judge of the evidence neceflary to 
ſupport his own accuſation. But it is a 
very delicate ſituation for an officer to 
ſtand in, and it muſt be confeſſed, not 
an eligible one, where his pertonal affiſt- 


ance is not abſolutely neceſſary; be- 
cauſe it carries with it tlie air of perſe- 
cution, rather than of public juſtice, and 
pleads ſtrongly for the priſoner in the 
19 breaſt of the court. 


F Having now explained, with all the 
, brevity in my power, the principles and 
procefles of Martial Law in general, and 
the duty of à Judge Advocate in parti- 
cular, I ſhall here conclude with an ob- 
ſervation touching the privilege af that 
officer, ſhould illegal meaſures be pur- 
ſued in oppoſition to his opinion; and 


which 
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which exonerating him, throws the bur- 
then of the act upon the tenacity of 
thoſe who may carry it into execution. 
In ſuch a predicament, (and it is no un- 
common one) he ſhould proteſt ;—not 
ſtop the proceedings of the court, but 
enter his objections, —and, with rever- 
ence, ſubmit them to the conſideration 
of his Sovereign, or to the delegates of 
his power. 
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A 
FOR MU L E 
FOR 3 THE 
PROCEEDINGS 
oF A 


GENERAL COURT MARTIAL 


At a GENERAL Court MARTIAL held 

— this 1/t day of January, 
% 1784, by virtue of a Warrant from his 
i Excellency Lieutenant-General A. B. 
8 Commander in Chief of his Majeſty's 


Forces in ———, 
PRESENT, 


1H 
' | Colonel C. D. Preſident. 
F' Colonel E. F. Lieut. Col. G. H. 
j Major J. . | Captain To M. 


Captain N. O. Captain P. Q. 
Captain R. S. Captain T. U. 
Captain W. X. Captain Y. Z. 
Captain B. D. Captain O. R. 
{1 Captains S. M. and M. K. Members in 
"ot do aiting. 


G. J. Judge Advocate. 
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Lieutenant L. S. called into Court. 


The names of the different members 
being called over to the priſoner, Lieu- 
tenant L. S. and the priſoner declaring, 
upon the queſtion being put, that he has 
no exceptions to any of the members 
preſent, — the Preſident, Members, Mem- 
bers in waiting, and the Judge Advocate 
are duly ſworn. 


The Acciſation read, and entered at 
full length on the proceedings. 


Judge Advocate. How ſay you, Lieu- 
tenant L. S. are you guilty of the crime 
laid to your charge, or not? 


Priſoner. Not guilty. 


Enſign H. G. ſworn: depoſeth that, 
Sc. Sc. Sc. | 


The Judge Adyocate, the members 
of the court, and the priſoner, if he 
thinks proper, next proceed to queſtion 

the 
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the witneſs; the queſtions being care- 
fully inſerted, together with the replies, 
as thus: 


Judge Adv. Did you ſee the priſoner 
behave in the manner he is accuſed of? 


Anſwer, I did. 
Fudge Adv. Did you aQually per- 


ceive him give the blow ? 
Anſ. 1 did. 


Colonel C. D. Was there any previ- 
ous altercation between the parties ? 


HAnſ. There was. 


Colonel C. D. Was the priſoner in- 
ſultingly groſs and abuſive in his lan- 


guage ? 
Anſ. He was. 


' Tudge Adv. What were the epithets 
he made uſe of ? 


Au 
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Anſ. He called Captain Z. V. in the 
moſt opprobrious terms, &c. &c. 


Priſoner. I would aſk the witneſs if 
Captain Z. Y. did not make uſe of the 
moſt provoking terms, before I either 
fiid or did any thing to him that could 
be conſtrued offenfive ? 


Anſ. I did hear Captain Z. V. make 
uſe of very provoking terms to the pri- 
ſoner, before the priſoner had either ſaid 
or done any thing offenſively to him. 


Priſoner. I with the court to remem- 
ber this circumſtance,—as I ſhall bring 
it in proof when I come upon my de- 
fence, that I had no inclination to quar- 
rel with Captain Z. V. and that what- 
ever ſubſequently paſſed between us, 
was the reſult of paſſion, occaſioned by 
_ injurious and provoking treatment, 


The court then adjourned, until ten 
of the clock to-morrow morning. 


H SECOND 
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Second Day's TRIAL. 


Second day of Fanuary, 1784, 
At a GENERAL Court MARTIAL then 
beld, purſuant 10 adjournment. 
„„ 3-10: -$. 


Colonel C. D. Preſident. 
Colonel E. F. Lieut, Col. G. H. 
Major J. K. Captain L. M. 
Captain N. O. Captain P. Q. | 
Captain R. S. Captain J. U. 
Captain W. X. Captain V. Z. 
Captain B. D. Captain O. R. 

Captains S. W. and N. K. Members in 
Walling. 
G. J. Judge Advocate, 


Lieutenant L. M. ſcworn: depoſeth that, 
Sc. Sc. Sc. | 


Judge Adv, If neither the court or 


priſoner have any further queſtions to 
propoſe, I ſhall here cloſe the evidence 
on the part of the Crown, 


The Priſoner put upon his Defence, 
Priſoner. As I ſtand here in a very 


trying and awful fituation, and as my de- 
ET, fence, 
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fence, whereby I hope to vindicate my 
character, will neceſſarily require ſome 
preparation, I beg permiſſion to ſolicit the 
indulgence of the court for two or three 
days, that I may have time to collect 
and arrange the materials I ſhall have 
the honour to lay before them. 


The court complying with the res 
queſt of the priſoner, then adjourned un- 
til ten of the clock of the morning of 
the 6th inſtant. 

Trird Day's TRIAL. 
Sixth day of January, 1784. 
At a Gexerar Count MARTIAL then 
held, purſuant 9% adjournment . 
F 
Colonel C. D. Preſident, 

Colonel E. F. Lieut. Col. G. H. 

Major J. K. Captain L. M. 

Captain N. O. Captain P. Q. 

Captain R. 8. Captain T. U. 

Captain W. X. Captain V. Z. 

Captain B. D. Captain O. R. 


C aptains 8. W. and N. K. Members in waiting 


G. J. Judge Advocate. 
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The Priſoner, Lieut. L. S. ordered int# 
| Court. 


Priſoner. I feel a great and an ani- 
mating happineſs, in this moſt ſerious 
moment of my life, when my honour 
and reputation are under inveſtigation, 
that my judges are of that character on 
which I may rely for every degree of 
tenderneſs, delicacy, and juſtice. T, 
&c. &c. &c. 


The firſt part of the defenceat an end, 
the priſoner calls in his witneſſes, and 
examines them, in like manner as the 
Judge Advocate did on the part of the 


Crown; the Judge Advocate croſs-exa- 


mining where he ſees neceflary. 


Fudge Adv. I now ſhall crave the 
attention of the court- to a few words 
which I find it expedient to offer in re- 
ply to the priſoner's defence. The pri- 
ſoner has endeavoured to prove, &c. &c. 


After 
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After this, judgment ſhould, in ſtrict 
propriety, be paſſed. But as a General 


+ Court Martial is a court of equity and 
honour, as well as of law, they ſeldom or 
never, in any period of a trial, ſhut their 
ears to a priſoner's vindication of his in- 
nocence. The priſoner is conſequently 
indulged in a reply: The Judge Advo- 
cate rejoins to him, if he thinks proper. 


The court next proceed to judgment. 


The court having maturely weighed 
and conſidered what hath appeared before 
them in evidence during the courſe of 
the proſecution, as well as what the 
priſoner, Lieutenant L. S. hath urged in 
his defence, are of opinion, that he is 
guilty of the crime laid to his charge, 
which being a breach of the article 
of the Articles of War, they do, in 
conſequence, adjudge him to be caſbiered. 

(Signed) ; 
Colonel C. D. Preſident. 


(Signed) 
G. J. Fudge Advocate. 
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The court then adjourned until ten of 
the clock, to-morrow morning. 


At a GentrAr, Court MARTIAL Held 
this 7th day of Fanuary, 1784, 


_ purſuant #9 adjournment: 


in 


SLES ENT. 


Colonel C. D. Preſident. . 
Colonel E. F. Lieut. Coll. G. H. 
Major J. K. Captain L. M. 
Captain N. O. Captain P. Q. 
Captain R. S. Captain T. U. 
Captain W. X. Captain V. Z. 
Captain B. D. Captain O. R. 

Captains S. W. and N. K. Members in 
waiting 


G. J. Judge Advocatc. 
| Captain K. V. called into Court: 


The names of the different members 
called over to Captain K. V. and 
he declaring that he has exceptions to 
none of the members preſent, — the Pre- 


5 — a ſident, 
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ſident, Members, Members in waiting, 
and Judge Advocate, are again duly 


ſworn. 


The proceedings then go on as durin g 
the firſt trial. But here it is to be re- 
marked, that whenever members are in 
waiting, it is right they ſhould regular- 
ly fit and be preſent at all deliberations, 
even when the court is cleared ; as other- 
wiſe, the ſudden indiſpoſition of a mem- 
ber, in the laſt ſtage of a trial, may, for 


the information of his ſubſtitute, occaſion. . 


its recommencement. Members in wait- 
ing, however, have no voice; neither 


can they be permitted to be preſent 


when judgment is paſſing. 


It is likewiſe neceflary to mention, 
that the adjournment from day to day, 


and the meeting in purſuance thereof, 


ſhould always be noticed on the pro- 
ceedings, For, as Lord Chief- Juſtice 
Hale ſays, if a commiſſion of gaol deli- 
very iſſues to A. B. &c. they fit one 
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day, and forget to adjourn their comtniſ- 


fron, or the clerk forgets to enter 


adjournment, if a felony is m. . 
the next day, and they proceed in ſeſſions 
and take an indichnent, and give judg- 
ment of death againſt a malefactor, this 
| judgment i is erroneous, and the clerk of 
affizes ſhall never be permitted to amend 
the record, and enter an adiournment; 
3 this judgment being erroneous, ſhall 


D reverſed: but it makes not the judges | 


glu of murder or homicide; though, 
in ſtrictneſs of law, their commiſſion was 
determined by the firſt day” 8 feſf on ith 
on! adjournment. 
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